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Court of Appeals of the District of Colombia. 


Svan Hoglund, Appellant, 
vs. 

Franklin K. Lane, Secretary of the Interior. 


a Supreme Court of the District of Columbia. 

At Law. No. 57974. 

Svan Hoglund, Plaintiff, 
vs. 

Franklin K. Lane, Secretary of the Interior, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Bill. 

Filed April 27, 1915. 

In the Supreme Court of the District of Columbia. 

At Law. No. 57974. 

Svan Hoglund, Plaintiff, 
vs. 

Franklin K. Lane, Secretary of the Interior, Defendant. 

To the Supreme Court of the District of Columbia, Holding a Law 
Cour$: 

Your orator complains and says: 

Comes now your orator, Svan Hoglund, a citizen of the United 
States and of the State of California, and by and through Bvnum E. 
Hinton, his attorney, brings this bill of complaint against Franklin 
K. Lane, a citizen of the State of California residing in the District 
of Columbia, defendant. 

1—2875a 
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SVAN HOGLUND VS. FRANKLIN K. LANE, ETC. 

1st. That at the time of the filing of this bill, the defendant, 
Franklin K. Lane, was and still is Secretary of the Interior, and as 
such has charge of the administration of the laws of the United 
States relating to public lands and is sued in his official capacity as 
such Secretary of the Interior as hereinafter set forth. 

2nd. That your orator on July 1, 1902 made settlement upon the 
N. E. % of the S. E. % and fractional S. E. % of N. E. *4 of Sec. 34 
and the N. % of S. W. *4 and fractional S. W. *4 of N. W. *4 of 
Sec. 35, T. 19 N., R. 4 E. Humboldt Meridian in the State of Cali¬ 
fornia, the same being then a tract of public land, non-mineral in 
character, free from the rightful claim of any other person under 
the public land laws, not reserved or otherwise appropriated 

2 and subject to settlement and entry under the homestead laws 
of the United States; and thereafter, to wit, on July 26, 1902, 

your orator in prosecution of the right gained under said settlement 
duly tendered to the Register and Receiver of the Eureka Land 
District, California, in whose District these lands were situate, his 
formal application to make homestead entry for the land above 
described and settled upon, accompanying the same with the fees 
required by law and with an affidavit wherein was set forth his 
qualifications, and thereupon the said Register and Receiver duly 
accepted your orator's application and payment, allowing his entry 
• of this land and issuing to him a duplicate receipt of entry; that 
thereafter your orator continued for the period of more than five 
years to make the tract his only home, his residence thereon for that 
period being continuous, that he cultivated the land to the extent 
of his ability and necessities, and in the improvement of the land 
expended more than $1,000, and on August 1, 1907, after due 
notice by publication as by law* required, your orator made and 
submitted formal proof evidencing full compliance with the require¬ 
ments of the homestead law in the matter of settlement, residence 
and improvement, which proof was duly accepted by the Local Land 
Officers and on August 6, 1907, the said officers issued Receiver's 
receipt on final entry and Register’s certificate. 

3rd. That by the proviso of Section 7 of the Act of March 3, 1891, 
26 Stat. L. 1095, it is provided: 

“That after the lapse of tw T o years from the date of the issuance 
of the Receiver’s receipt upon the final entry of any tract of land 
under the homestead, timber-culture, desert-land or preemption law’s, 
or under this act, and when there shall be no pending contest or 
protest against the validity of such entry, the entryman shall be 
entitled to a patent conveying the land t>y him entered; and the 
same shall be issued to him; but this proviso shall not be construed 
to require the delay of two years from the date of said entry before 
the issuing of a patent therefor.” 

3 and your orator avers that no protest or contest against the 
validity of his entry was filed within two years from the date 

of the issuance of the Receiver’s receipt upon the final entry allowed 
your orator for this land, as aforesaid, and your orator then became 
entitled to a patent for this land and it became the ministerial duty 
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SVAN HOGLUND VS. FRANKLIN K. LANE, ETC. 


of the Secretary of the Interior to issue the patent of the United 
States to your orator. 

4th. That your orator’s rights under the Receiver’s receipt and 
Kegister s certificate on final entry stood unquestioned by the United 
States or any person until by letter of the Commissioner of the 
General Land Office, dated April 19, 1910, an inquiry was directed 
respecting your orator’s residence upon this land, the same being 
based upon the adverse report of a forest ranger, the land having 
been brought within the exterior limits of a forest by proclamation 
of the President of date, May 6, 1905. 

5th. That under the inquiry directed by letter of the Commis¬ 
sioner of the General Land Office of April 19, 1910, your orator was 
cited to a hearing held before the Local Land Officers at Eureka, 
California, at which the Government was represented by a Special 
Agent, and your orator appeared in person with attorney, and fur¬ 
ther proceedings were had resulting in a decision by said Local Land 
Officers that your orator had fully met the requirements of the 
homestead law and therefore that the proceedings should be dis¬ 
missed. A copy of this decision is hereto attached marked Exhibit 
.No. 1 and is made a part hereof as if fully herein set forth. 

6th. That on the matter coming before the Commissioner of the 
General Land Office for consideration on the record made under his 
order of inquiry, the said Commissioner of the General Land 
4 Office on July 16, 1912, rendered his decision in which he 
accepted your orator’s proof as a satisfactory compliance with 
the provisions of the homestead law. A copy of this decision is 
hereto attached marked Exhibit No. 2 and is made a part hereof as 
if fully herein set forth. 


7th. That because of the fact that the land in question had been 
brought within the exterior v limits of a National Forest, notwith- 
standmg the favorable decisions of the Register and Receiver and 
the Commissioner of the General Land Office, upon your orator’s 
proof and showing in the matter of his claimed compliance with 
the provisions of the homestead law, the jurisdiction of the Secretary 
of the Interior to review your orator’s showing was invoked by the 
Solicitor for the Agriculture Department acting for the Forest Service 
of that Department, with the result that the final decision of the 
Secretary of the Interior of Aug. 29, 1913, permitted and granted 
to your orator the privilege of supplementing his rightful claim to 
this land through purchase under the commutation provision of the 
homestead law incorporated in Section 2301 of the U. S. Revised 
Statutes. A copy of the said decision of the Secretary of the In¬ 
terior is hereto attached marked Exhibit No. 3 and is made a part 
hereof as if fully herein set forth. 

8th. That your orator acting under the said Departmental decision 
without in anywise waiving his rights, secured by his previous com¬ 
pliance and proof, Receiver’s receipt and certificate issued, and in 
order to aid him in speedily receiving his patent for this land, paid 
unto the Land Office at Eureka, California, the sum of One hundred 
and Sixty Eight Dollars and Twenty Five Cents, ($168.25) in pay¬ 
ment for the land, the same being at the rate of $1.25 per acre, and 






4 SVAN HOGLUND VS. FRANKLIN K. LANE, ETC. 

thereupon certificate in purchase was issued to your orator on Octo¬ 
ber 10, 1913. 

5 9th. That notwithstanding the repeated review of yhur 
Orator’s proof and showing submitted under the homestead 

law' and notwithstanding there was no protest or contest filed against 
the validity of your orator’s entry within the period of two years 
following the issuance of the Receiver’s receipt on final entrv, Aug. 6, 
1907, whereby your orator became entitled to a patent for this land 
as provided in the Act of March 3, 1891 hereinbefore quoted, your 
orator’s right to a patent to this land was again reopened at the 
instance of the Solicitor for the Agriculture Department, and recon¬ 
sidered by the Secretary of the Interior, who under date of Septem¬ 
ber 23, 1914, rendered a memorandum opinion of mere conclusions 
both w ith respect to the facts and the law of the case, in effect over¬ 
ruling all previous decisions made and rendered in your Orator’s 
favor in this matter. A copy of the said memorandum opinion is 
hereto attached marked Exhibit No. 4 and is made a part hereof as 
if fully herein set forth. 

10th. That because of the previous favorable decision in vour 
orator s favor and because no definite ruling had been made upon 
your orator’s right to a patent under the proviso to Section 7 of the 
Act of March 3, 1891, supra, your orator, thereupon, to wit, on 
October 4, 1914, invoked the supervisory power of the Department 
by petition, to the end that his right to a patent under said act might 
be recognized and the adverse decision of September 23, 1914, re¬ 
called, and held for naught, at the same time notice w T as given the 
Department of your orator’s intention to file a bill to enjoin the 
cancellation of his entry in the event the said decision of September 
23, 1914 was adhered to; and that notwithstanding your 
6 orator’s notice, he was, on April 22, 1915 served with notice 
of the decision of the Secretary of the Interior dated April 20, 

■ ^ er D T ing his petition and at the same time of the carrying into 
effect of the order for the cancellation of his entrv, thus, in effect 
forestalling his expressed desire, through a bill for an injunction, to 
test the nght of the Secretary of the Interior to cancel the said entrv. 
A copy of the said decision of April 20, 1915 and of the notice of 
cancellation are hereto attached marked Exhibits 5 and 0 and made 
a part hereof as if fully herein set forth. 

Wherefore your orator prays: 

That your Honors grant to your orator a writ of mandamus com- 
manding the said Franklin K. Lane, Secretary of the Interior, to 
recall and recoke his said orders for the cancellation of your orator’s 
entry as made in his decision of September 23, 1914 and April 20 
1915, and directing that your orator’s entry be fully reinstated upon 
the records of the Land Department as it was prior to the said orders 
and that he cause the patent of the United States to be issued upon 
saidf entry as provided for and required by the said act of March 3, 

And to the end that the defendant may, if he can, show why your 
orator should not have the relief herein prayed, and make full, true 
and perfect answer, according to the best of his knowledge, remem- 
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brance information and belief to the several matters hereinbefore 
averred and set forth, as fully and particularly as if the same were 
nerem repeated paragraph by paragraph and he was thereto specific¬ 
ally interrogated, may it please your Honor to grant unto your 
orator a writ of subpoena ad respon-dcm, issuing out of and under the 
sea 1 of this Honorable Court, directed to the said defendant, 
' Franklin K. Lane, commanding him to be and appear and 
make answer unto this petition. 

And that your orator may have such other and further relief in 
the premises as the nature of the circumstances may require. 

SVAN HOGLUND, 

Bv BYNUM E HINTON 
B. E. HINTON, " nusLvn. 

F. W. CLEMENTS, 

Att’y8 for Plaintiff. 


E - Hinton, being duly sworn, deposes and says that he is 
the attorney of record of Svan Hoglund, plaintiff named in the 
foregoing petition and is acquainted with the facts and matters set 
forth therein, and is authorized to verify the same; that he has read 
the same over and knows the matters alleged therein are true, except 
such matters as are alleged on information and belief; and as to 
those he believes they are true. 

BYNUM E. HINTON. 

Subscribed and sworn to before me this 27" day of April 1915. 

J. R. YOUNG, Clerk, 

By ALF. G. BUHRMAN, 

Asst CVk. 

* Exhibit No. 1. 


Department of the Interior, 

United States Land Office, 
Eureka, California, November 28, 1911. 

United States, Contestant, 
vs. 

Svan Hoglund, Entryman. 

Involving H. E. No. 4793, Serial No. 01410, Made Junly 26, 1902. 

Opinion of the Register and Receiver. 

By authority of the Commissioner’s letter “P” of April 19, 1910 
proceedings were ordered against Homestead Entry, Serial No. 01410! 
made July 26. 1902, made by Svan Hoglund, for the N E V± S E 
Vi, Fractional S. E. % N. E. V 4 , Section 34, the N. Vo S. W V and 
Fractional S. W. V 4 N. W. V 4 . Section 35, T. 19 N. R. 4 E. H. M 
The charges were preferred by a Forest Officer, alleging that the 
entryman did not establish and maintain a residence on the land. 
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On May 5, 1910, the entryman was duly notified of said charges 
and on May 26, 1910, an affidavit duly sworn and subscribed to was 
filed denying the charges and applying for a hearing. 

On March 27, 1911, an order was issued by the Register and Re- 
• ceiver setting the date for taking testimony on May 31, 1911, before 
Superior Judge John L. Childs, at Crescent City, California, final 
hearing before the Register and Receiver at Eureka, California, on 
June 28, 1911. 

On May 31, 1911, both parties appeared with counsel and wit¬ 
nesses the government being represented by Special Agent 

9 W. H. Bennett; George W. Howe of Crescent City appearing 
for the entryman. 

On June 13, 1911, the Register and Receiver, at the request of the 
Chief of the Field Division, continued the date of the final hearing 
until July 28, 1911. 

On June 24, 1911, on motion of the Chief of the Field Division, 
commission was issued to John Moss a Notary Public, of Grant’s 
Pass, Oregon, and to the Clerk of Benton County, Oregon, to take 
the depositions of Fred Ahlberg and Hugh M. Guthrie respectively. 

On July 28, 1911, the government filed the deposition of Ahlberg 
and Guthrie and final hearing was held; no one appearing for the 
Government; George W. Howe representing the entryman, being 
present and presented a brief and filed a demurrer to the proceedings 
on the grounds of the insufficiency and irrelevancy of the testimony, 
and said demurrer was over-ruled. 

The charges as preferred allege “That the entryman did not es¬ 
tablish and maintain a residence on the land”. 

While cultivation and improvements are requisites of a bona fide 
homestead entry, their relationship to the entry will not be over¬ 
looked, but this opinion will treat principally with the establishment 
and maintenance of residence. 

The first question to be decided in the case is whether or not resi¬ 
dence was actually established. The testimony tends to show that 
the entryman went to his claim and repaired and improved an old 
cabin that was on the land, about the last of September, 1902, or 
about two months after making entry, providing himself with a cook 
stove and a bedstead, a table, and some benches out of rough lumber, 
secured provisions and remained on the claim about 3 weeks, then 
went to Portland and elsewhere being away somewhat more 

10 than 2 months, then returned to the homestead about the 1st 
of January, 1903, and remained on the claim continuously 

except for temporary absences of about 2 weeks, until the latter 
part of July, 1903, making somewhat less than ten months of 
contin-ous residence during the first year of the life of the entry 
(the two absences referred to above are considered by this office as 
being temporary), if we add to this the two months’ constructive 
residence pending the time os establishing residence it will be seen 
that the entryman is entitled to credit for 12,months’ continuous resi¬ 
dence during the first year of the entry. 

Between January and July of 1903 the entryman erected a new 
house of 3 rooms, while not an elaborate affair — is much better than 



SVAN HOGLUND VS. FRANKLIN K. LANE, ETC. 7 

^^m e nnt r h!" t f rym “i 1 haVe ’ " ith Poetically 12 months and ac¬ 
tion- t “,°? ths of resldence any one doubt the bona fide inten- 

den«? Ce^iSyU 1 the aCtUa ' establishment of «** 

J, he ''ft q'^tion is, Did Svan Hoglund maintain a residence on 

assuredly did “Vm °, f l 1 ' 8 entry u "' il Ju| y 2<T ’ 1903, he most 
assuredly did. From the last mentioned date until May 2(3, 1906 

he was employed by Hobbs, Wall & Co. in their lumlL yard at’ 

S mTn Ut 50 T leS distant from the homestead at from 

fna ibl! tn " 8 per T nth lncludin S hoard, and bunk room. Dur- 
g these three years his time on the claim was very slight approxi- 

mately about 5 months or less in all. Periodically he would leave his 
work to go to his homestead “to see to things”. From Mav 26 1906 

We L a d b0 . U h«t A f UgUSt tK’ !, 9 ? 7 ’ be remained on the claim Sinuously 

H e find that from the date of entry until final proof was made there 
has been a total residence of about 30 months, or an average of 6 

11 for five y. ea p- The claimant asserts that at the time 

11 ITr S n i t f y hls * otal Possessions amounted to between 50 
and 100 dollars. He probably earned more during his two 
months absence in the winter of 1902, but in the spring he builds 
a new house, lives on the claim nearly 7 months where he has no in¬ 
come. then for lack of money he has to go to work to earn some¬ 
thing to live on and with which to continue his improvements 
During all these years his homestead was thought of and not forgotten 
else why these trips back and forth. 

, rule , cal ? be formulated as to what constitutes good 
faith, the facts and circumstances surrounding each case should be 
carefully considered, and if the acts of the entryman do not clearly 
indicate bad faith the entry should not be forfeited”. (4 L. D. 80). 

ihe fact that this entryman resided practically all of the first 
year on the claim, built a house when the old one might have an¬ 
swered the purpose, is surely an element of good faith The cir¬ 
cumstances surrounding the claim, its remoteness from market the 
cost of clearing, and the financial condition of the entryman does 
not show bad faith for slackness of residence for three years His 
act in returning to the claim and staying on the claim 14 months 
from May 1906 to August 1907, and clearing the same, is surely 
showing good faith His action from the inception of the entry 
until final proof and since, clearly indicate good faith and a bona 
hde intention of complying with the homestead law. There is noth¬ 
ing in the testimony to show that the entryman ever intended to 
abandon the claim, and while it is true the greater part of his time 
from July 27, 1903 to May 26, 1908, was spent in a bunk house at 
Crescent City still it was in no way a home; he was there only tem¬ 
porary as a Sliest as many more were; a place to sleep and eat, which 
would immediately terminate were he discharged or quit the 
12 employ of the company. 

As additional evidence of good faith it is shown that Hog- 
lund in the spring of 1903 erected a new house of 3 rooms with a 
shed attached, when most men in an unmarried condition would 
have been contented with the old cabin that he had previously oc- 
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cupied; put in a floor of tongued and grooved lumber, and furnished 
the same with every thing necessary for house keeping by a single 
man, then for four years more continued to improve his home by 
clearing land, building a barn and wagon road, fencing, etc. at a 
cost of seven or eight hundred dollars in money and labor. It is 
sought to discredit the evidence of the entryman and the estimated 
cost of the improvements, but he is corroborated by witnesses Peter¬ 
son and Frodelius; Frodelius saying he would not undertake to do 
what has been done on the claim for less than $1,000. Both these 
witnesses have met and passed through the same conditions under 
similar circumstances and in the same locality; they have had to 
clear land; had to build and purchase material and to devise means 
with which to live on and at the same time continue their improve¬ 
ments ; therefore we are inclined to accept their statements in prefer¬ 
ence to those who had nothing but theoretical opinions to offer. 

As to cultivation under such circumstances, what were the use of 
raising more than could be used on the home. The question as to 
whether it would not be profitable to raise potatoes and fruit and haul 
them to Crescent City or Grant’s Pass, 50 miles away, would not have 
been asked by one that had once undertaken it; that he did cultivate 
the land to a" certain extent for the five years subsequent to making 
the entry and up to the time of final proof, appears to us as coming 

within the requirements of the law’. 

The charge is “That entryman did not establish and maintain a 

residence on the land”. 

18 There is no other charge and as we have found that he did 

establish and maintain a bona fide residence during a period 
of five vears immediately subsequent to entry, it is hardly necessary 
to proceed any further in this opinion but as the law’ provides that 
after an entryman has fully complied with the law and has sub¬ 
mitted proof, he is no longer required to live on the land, but i a 
expressly warns him that if he discontinues his residence prior to 
issuance of patent he does so at a risk in the e\ent of an unsatisfac¬ 
tory proof or other evidence that would w’arrant the cancellation of 
the entrv; in this case it appears that from August 1, 1907 until 
September 23, 1910, the entryman was absent from his work with 
Hobbs. Wall & Co. at Crescent City, on 8 different occasions aggre¬ 
gating 114 days if w’e are to believe the statements of the entryman 
and other witnesses, and there is no reason why we should not; these 
absences w’ere for the purpose of going to his homestead to “see to 
things,” in other w’ords to look after the conditions of his improve¬ 
ments and personal belongsings that had been left in his house, in 
one instance he was aw’ay 31 days, another for 20 days and at otyer 
times from 4 to 14 days; this appears conclusive to us that his home, 
the only one he had, w’as present in his mind at all times, else why 
this longing to go back to it; surely not for the tramp of 50 miles 
or more; there is nothing in evidence to show that he ever tried to 
dispose of it or that any one had tried to purchase the claim; he was 
not trying to sell; every action prior to and since final proof clearly 
show good faith and now’here can w r e find intentional bad faith. 

While it is true there is considerable timber on the land it has 
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been repeatedly held that such lands are agricultural and 
S J* ^ * 1 °! i*° homest ead entry. There is no reason why this 
will be passed. ** “* eXCeptl0n; therefore th »t phase of the matter 

The case at bar is in all respects identical with that of the United 
States vs. Bernhardt Frodehus involving H. E. Serial No. 01255 
Eureka series, wherein the Register and Receiver decided in favor 

of the entryman, were sustained by the Commissioner, patent for 
the land issuing sometime since. ’ v 

, Y e ar , e . of the opinion that the government’s charges have not 
sustained ; that. the entryman has acted in entire good faith- 

01401 paito S patent dlSm,SSed ^ th< * t Homestead Entr y, Serial No. 

DAVID J. GIRARD, 

Register. 

GEORGE KIMBALL, 

Receiver. 

Exhibit No. 2. 

Department of the Interior, July 16, 1912. 

United States 
vs. 

Svan Hoglund. 

Involving Homestead Entry No. 4793, for N E 14 of S E V* and 
Fracdonal S. E. %, N. k % of Sec. 34 and N % „f g 
andFractional S. W. % of N. W. y 4 of Sec. 35, T. 19 N„ R. 4 E , 

F. F. C. No. 1865. 

Klamath National Forest. Affirmation. Proceedings Dismissed. 
Register and Receiver, Eureka, California. 

Jul^lToof'fin^ T made ; Iul ? 29 ’ 1902 > al ‘eging settlement 
y , * d Aus "“ ’’ ,nd " r,a,c *“ 

15 W^V°T n r Ship which the land lies was suspended by 

of Julv 29 1899° f tT l 9 ’ \ m ’ f USpenS1 °" was revoked V letter E 
of July 29, 1892. The land was temporarily withdrawn bv telegram 

January 23 1904, and was reserved for forestry purposes bv nrocla 

mation of May 6, 1905. No coal withdrawal ap£STA§| 

Proceedings were directed by letter P of April 19, 1910 on a 

forest ranger s adverse report, upon a charge of failure to establish 

Mav 1911 w ^ T he / ase PWeeded regularly to trial on 
May 31, 1911, before a designated officer; the Government appeared 

aLrnPv eC1 K tn gen !i- and ‘be.eotryman appeared in person and by 
.n Parties submitted testimony, but the defendant de¬ 
murred to the Government’s evidence. A continuance was had to 
2—2875a 
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July 28, 1911, and certain depositions were taken. On November 
28, 1911, you joined in decision for the contestee, and you trans¬ 
mitted the record or January 5, 1912. 

R Eureka 01401 JFL. 

There was a miner’s cabin on the land when the entry was made, 
which this entry man repaired so as to make it susceptible of tem¬ 
porary occupancy, and he placed therein a stove, bed, homemade 
chairs and table, beside cooking utensils and provisions. In 1903 
• he built a frame house 18 x 24 feet in size, 12 feet to the eaves; this 
house was sided with 12 foot pine or fir sawed lumber, was floored 
with 5-inch staff, planed and matched; it had a shake roof, four 
windows and two outside doors, and contained three rooms. Claim¬ 
ant bought and placed therein chairs, bed, lounge, book shelf, and 
a heating stove. A barn about 14 x 20 feet in size was built of rough 
lumber, roofed with shakes and partly floored with split 

16 puncheons. About one-half mile of road was built. Claim¬ 
ant constructed about sixty-five rods of split picket fence, 

enclosing the house and cleared area of a little less than two acres; 
twenty-five or thirty rods of rail fence appears to have been built 
on one corner of the entry, not forming any enclosure. It is not 
clear just how much land the claimant meant to testify was cleared 
by him, though it is at least two acres, and he appears to mean that 
one or two other small tracts were cleared near a creek which drosses 
the land. One witness estimated a tract which he found cleared 
and broken at 1.33 acres; this tract appears to have been seeded to 
grass. There was testimony that a garden of perhaps one-half acre 
was raised each year, beginning with 1903; there was testimony that 
vegetables mature, and that entrvman carried water to irrigate the 
garden; it appears, however, that during one or more years at least 
a neighbor worked in the garden and raised such vegetables as were 
raised. Cfcaimcnt alleged that he set out — four or five feet high. It 
appears that claimant had a cow, calf, and chickens on the land 
during at least fourteen months prior to proof. There was a spring 
a few hundred feet from the house, and when this was dry water 
was obtained from a creek from one-eighth to one-fourth mile from 
the house. The house was estimated at from $125 to $2.00; the 
barn at $75, the picket fence at from $25 to $40, and the rail fence 
at from $20 to $25; the entrvman estimated his building at $257 
and his clearing at $300 to $400; his witness Frodelius said that he 
would not replace the improvements for less than $1,000. 

The testimony indicates that the land has a stand of three and 
one-half or four million feet of timber, mostly Douglas fir, with some 
cedar and pine; one Government witness states that $1 a 

17 thousand would be a conservative estimate, and another esti¬ 
mated the fir at $1.50 a thousand and the cedar and pine 

higher. One witness said it would cost $250 an acre to clear the 
land. The timber is not evenly scattered, but stands somewhat “in 
spots.” The land has a clay soil, and its topograph- is broken except 
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Song^ELk Cr2k m tWeDty ' five to forty acres of ^ly level land lying 

i ° ntl 7 man is a sin S le man. He alleges that he was on the 
im”Vh S u Ptemb€ u 19 ° 2, ( 0r two or three we «ks, when he was “fixing 

Doin^m!f 0 nMVi f Stated he then went 10 Portlan d and other 
t P nrn^ ^fL f ^ *f ate >/ emai ning until January, 1903, when he re- 
V . the land and stayed until the middle or end of July, ex- 
2** that il 1 e Wfl ? away w°rking at Selma for a short time—two or 
three weeks as he thought. In July he went to work at Crescent 

mill nfr S J°ni n fifty miles from ^ land > for the lumber 
mill of Hobbs Wall & Company, and had continued to work for that 

mpany much of the time since. According to his own statement, 

J 1 ® 7^4 n r h \ a f d ^ f N °vember, 1903, for three weeks or a month; 
in 1904, in April or May for about a month, and in November from 
three weeks to a month ; in April, or May for about a month and 

M JioZ th u * Weeks “ November; when he went to the land in 
May, 1906, he remained there practically all the time until proof 

^ U K USt ; . 19 ° 7, H u alIe S ed that sinca Proof he had been on the 
and about two months in all, once for about two weeks the autumn 

before hearing. While working for the company he ate at the com- 
pany s boarding house and had a free room there; he received $35 or 
$40 a month when working, and alleged that he had spent nearly all 

hl8 /^nn ng ‘l° n tPe entry; he stated that ha only had between $50 
and $100 when the entry was made, and that he could not make a 

living on the land, this being the reason that he left it after 
lo proof, he stated that he had made no sale of the land, and one 
witness stated that his furniture was still in the homestead 
house, though another saw only a bench and cook stove there The 
cashier of the lumber company testified for the Government and gave 
the dates of claimant’s absences from work, which correspond sub¬ 
stantially with the periods of alleged residence on the entry, as given 
by the claimant himself. The other testimony as to residence is less 
specific. You say in your decision that the case appears to be es¬ 
sentially similar to that of Bernhardt Frodelins, your serial 01255 
in which decision was rendered by the office in letter R of August 24 
1910, dismissing proceedings, from which decision the Solicitor of 
the Department of Agriculture did not appeal, the entry involved 
being later patented. These two entries lie in the same vicinity 
and are, apparently, for the same class of lands. This office has 
carefully compared the facts in the two cases, and it appears that 
the* showing made by Frodelius was somewhat better than 
that of this entryman; Frodelius was married, and his wife 
lived with him on the land during the fourteen months immediately 
preceding proof, during which time forest officers and others ate 
meals with them and found the improvements to be of unusually 
good quality and the house furnished in a very homelike manner; 
Frodelius also had as an excuse for leaving the land after proof the 
sickness of his wife, who had to be removed to a lower altitude. This 
entryman shows no such excuse, but relies upon the fact that he 
could not make a living on the land as a reason for leaving it 
after he submitted proof. Besides, Frodelius lived on the land about 
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two months each spring and fall from 1903 to 1906, whereas this 
entryman seems to have spent only about one month each spring and 
fall on his claim. Otherwise, however, the facts are, as yon 
19 say, essentially the same in the two cases; and, while the 
residence maintained during the three years mentioned is 
not entirely satisfactory and bears the semblance of constituting 
only visits to the claim, yet it appears that residence was established 
in good faith and maintained for about six months prior to that 
period, and that the residence was resumed and continuously main¬ 
tained for fourteen months or so just prior to proof. In the opin¬ 
ion of the office the state of facts shown does not warrant a con¬ 
clusion that the land was abandoned between 1903 and 1906; but 
that all the evidence taken together tends to show a continuing claim 
and compliance with law, which, though weak in some respects, may 
be accepted as satisfactory under all the circumstances. 

Accordingly, your decision is affirmed and the proceedings are 
dismissed. This action is subject to the right of the Solicitor of the 
Department of Agriculture to appeal to the Secretary of the In¬ 
terior within the time allowed by the Rules of Practice. The said 
officer has been advised bv this office of his said right of appeal, but 
you will advise the entryman of the action hereby taken, furnishing 
him a copy of this decision, which is enclosed herewith for that 
purpose. Should this decision become final, further appropriate ac¬ 
tion will be taken upon the entry. 

Very respectfully, 


Ass*t Commissioner. 

Board of Law Review. 


20 Exhibit No. 3. 

Department of the Interior. 

“R.” 

D-22240. 

Ex Parte: Svan Hoglund. 

Eureka 01401. Petition Allowed. 

Petition for Exercise of Supervisory Authority. 

Svan Hoglund has applied to the Department for the exercise of 
its supervisory authority with reference to his homestead entry for 
the N. E. x /4 S. E. % and fractional S. E. % N. E. % Sec. 34, N. Vz 
S. W. V 4 and fractional S. W. V 4 N. W. V 4 Sec. 35, T. 19 N., R 4 
E., H. M. Eureka, California, land district, which was cancelled by 
departmental decision of May 13, 1913, motion for rehearing 
whereof was denied on July 15, 1913. 
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This entry was made on July 26, 1902, it being stated in the 
application that Hoglund settled on the land on July 1, 1902. 

The land embraced in the entry was included in the Klamath 
Froest Reserve, on May 6, 1905 (34 Stat., 3001), subject to the 
following exception: 

Excepting from the force and efFect of this proclamation all lands 
which may have been, prior to the date hereof, embraced in any 
legal entry or covered by an lawful tiling duly of record in the proper 
United States land office or upon which any valid settlement has 
been made, pursuant to law, and the statutory period within which 
to make entry or filing of record has not expired; Provided, that this 
exception shall not continue to apply to any particular tract of 
land unless the entry man, settler, or claimant continues to comply 
with the law under which the entry, filing, or settlement was made. 

The proceeding which resulted in the cancellation of the entry 
was directed by the Commissioner of the General Land Office, on 
April 19, 1910, upon the charge of failure to establish and 
21 maintain residence. At the hearing, on May 31, 1911, testi¬ 
mony was submitted showing, as has hereto been found by 
the Department, that: 

The Land in controversy contains about 4,000,000 feet of timber, 
chiefly Douglas fur, with cedar and pine, the claimant alleged that 
he settled on the tract during September, 1902, and remained two 
or three weeks. He returned to the land during January, 1903, 
and remained until July following. During July, 1903, he secured 
employment at a lumber mill, forty or fifty miles from the land, and 
continued to work for said mill until the" date of the hearing. Ac¬ 
cording to his own statement, he was on the land in November, 1903; 
April or May, 1904; November, 1904; April or May 1905; and No¬ 
vember, 1905, and for from two weeks to a month or more on each 
occasion. He lived on the land continuously from May, 1906, until 
August, 1907, when he submitted proof. Pinal certificate was issued 
to him on August 6, 1907. His cultivation of the tract consisted of 
the raising of a garden each year of one-half acre or less. 

Upon the foregoing finding of facts with reference to the claim¬ 
ant’s residence and cultivation of the land, the Department held, in 
its said decision of May 13, 1913, that: 

His alleged residence upon the tract, prior to the date of his 
entry and until May, 1906, was in the nature of occasional visits, and 
that the withdrawal for forestry purposes, under the terms of the 
proclamation, has attached. 

Upon reconsideration of the entire record, it is believed that an 
erroneous disposition has been made of this case. Undoubtedly, at 
the date of the withdraw-1 for forestry purposes and for sometime 
thereafter, the entry was subject to attack and cancellation because 
of the claimant’s failure to substantially meet the requirements of 
the homestead law as to residence and cultivation. As has been 
before stated, however, this proceeding was not directed until nearly 
three years after the date of the submission of proof. The claimant 
is therefore entitled to judgment upon the entire record and his 
rights in the premises were not foreclosed prior to May, 1906. If 
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all the facts before the Department would justify the issuance to 
him of a patent had no withdrawal intervened, he is entitled to 
patent notwithstanding the withdrawal. The very statement in the 
withdrawal, ‘‘That this exception shall not continue to apply to any 
particular tract of land unless the entFyman, settler or 
22 claimant continues to comply with the law” indicates a pur¬ 
pose not to confine the claimant to the facts, theretofore ex¬ 
isting but to make his future conduct material, if not controlling. 

It sufficiently appears from the record, in addition to what has 
been hereinbefore stated, that Hoglund made a valid settlement upon 
the land; that he has expended in the neighborhood of $1,000 in 
improvements thereon; that he was practically without means when 
the entry was made and that he expended his surplus earnings in 
improving the land; that six years have elapsed since the issuance of 
final certificate and there is no suggestion that he had sold or con¬ 
tracted to sell the land or the timber, or done any other act sug¬ 
gestive of speculation or bad faith, nor is there evidence that he has 
had any other home than on the land under consideration. The 
record fairly warrants the finding, and it is now the judgment of the 
Department, that his absences from the land during the period cov¬ 
ered by the proof, were necessary and that he is entitled to have the 
final proof accepted, as he now asks that it be considered, as com¬ 
mutation proof. 

For the reasons hereinbefore stated, the decisions of May 13, 1913, 
and July 15, 1913, are revoked and vacated and the entry will be 
passed to patent, upon payment of the purchase price for the land. 


First Assistant Secretary. 


23 Exhibit No. 4. 

(D. E. P. 22240.) 

United States 
v. 

Svan Hoglund. 

Eureka 01401, Homestead Entry within the Klamath National 

Forest. 

Memorandum Opinion. 

I have given extended consideration to the questions of fact and 
of law involved herein, and these are my conclusions: 

1. That Hoglund was not complying with the provisions of the 
homestead law when the forest reservation was created. He did not 
in good faith intend to make this his home. He lived upon the land 
for a brief time in the spring and fall of each year until the reserva¬ 
tion was created, and then absented himself from the land continu¬ 
ously for nearly a year, when he returned to live there continuously 
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for 14 months, after which he put in commutation proof, which was 

2 W pL£ ? c tlm€ did , he cultiva,e >“ ore ‘han one-half of Inacre 
2. Commutation proof cannot be allowed as to lands within a 

S, ^ where the law as to homestead entries was nTtbeing 
complied with when the reservation was created, because the Gov? 
ernment has the right to the land as a reservation if it is found that 

created ThL n0 ‘ be ‘, ng c ° m P h ? d f ith when the reservation was 
“jn reservation of the lands by the Government is effective 

homSte»H V W n° have not com P* ied with the conditions of the 
a t - Commutation as to forest lands are not oure de¬ 
feats inherent m the claim at the time reservation was made. It is 
the Governments policy to withdraw all lands which at the time 
of withdrawal are properly subject to attack for failure to 
comply with the law. Therefore, no new rights are acquired 

_. . atter ,tfl 6 date of reservation. Commutation is only a waiver of 

or r ^lar COn w t h° nS u am i ed the Government and the'substitution 
to th« String ??v, and 1S wlthdrawn by the Government prior 
that T* g °/ ‘I 1 ® , comn ? u * atl on period, proof must be made 

that at the date of withdrawal the homestead law was being com- 

filied with by the entryman. This is necessarily so, because the 
right to commute can only be conceded if the Government’s right to 
the land as a part of the reservation did not attach 

teiI h ft, P Tn am ? ti0n ° f the Pr , esident creatin 8 this reservation con- 
tains the following excepting clauses: 

, l EXC t pt l ng fr0I P th ® f ®rce and effect of this proclamation all 
lands which may have been, prior to the date hereof, embraced in 
any legal entry or covered by any lawful filing duly of record in the 
proper United States Land Office, or upon which any valid settlement 
has been made pursuant to law, and the statutory period within 

2?“®“ make ? ntry or filin g of record has not expired; Provided 
that this exception shall not continue to apply to any particular 

tract of land unless the entryman, settler or claimant continues to 

m^e^ WHh the aW Under WhiCh ^ entry ’ fiHng ° r settIement 

Was it intended by this proclamation that an entryman, who was 
not in good faith complying with the homestead ^ law when the 
reservation was created, might have the right by complying with 
the law thereafter to gain a homestead within the reservation? It 
seems to me that this can only be answered in the negative. 

By this provision the President intended to except from the reser¬ 
vation those legal entries which at the time of the reservation were 
complying with the law and which continued to comply with the law 
after the reservation was made. To accept the construction that 
this clause means that an entryman who had not been complying 
with the law might after the reservation was created by such com¬ 
pliance gain his right to a patent renders valueless the words **con- 
tinues to comply with the law”, which necessarily means that 
25 the entryman up to the time of reservation has complied 
with the law. r 

(Signed) FRANKLIN K. LANE. 
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Exhibit No. 5. 

D-22240. 

April 20, 1915. 

“R.” 

SVAN HoGLUND. 

Eureka 01401. Homestead Entry Held for Cancellation. Petition 

Denied. 

July 26, 1902, Svan Hoglund made homestead entry 01401, in 
the Eureka, California, land district for the N. E. y 4 S. E. y 4 and 
fractional S. E. % N. E. A4, Sec. 34, the N. y 2 S. W. y 4 and frac¬ 
tional S. E. y 4 N. W. i/4, Sec. 35, T. 19 N., R. 4 E., H. M. The 
land was temporarily withdrawn for proposed forect reservation 
January 23, 1904, and included in the Klamath National Forest 
by Proclamation of the President dated May 6, 1905, (134 Stat., 
3001; Final proof w T as submitted by the entryman August 1, 1907, 
and final certificate and receipt issued August 5, 1907. 

November 12, 1908, a deputy forest supervisor filed report con¬ 
taining information which, when transmitted to the Commissioner 
of the General Land Office May 29, 1909, resulted in the ordering of 
a hearing by the Commissioner April 19, 1910, upon the charge that 
entryman did not establishand maintain residence upon the 
land. 

Hearing was had and decisions rendered by the register and re¬ 
ceiver and the Commissioner, sustaining the entry. 

May 13, 1915, the Department, upon appeal filed by the Solicitor 
for the Department of Agriculture, reversed the decisions 
26 below and held the entry for cancellation on the ground— 

that the defendant has not complied with the law as to residence and 
cultivation of the land; that his alleged residence upon the tract, 
prior to the date of his entry and until May, 1906, was in the nature 
of occasional visits, and that the withdrawal for forestry purposes 
under the terms of the proclamation has attached. 

A motion for rehearing of the latter decision was denied July 15, 
1913. Petition for the exercise of supervisory authority was filed 
on behalf of the entryman, and on August 29, 1913, the Department 
vacated the prior decisions and directed that entryman be allowed 
to submit commutation proof upon his entry. Thereupon the entry- 
man took the necessary action and paid the amounts required, and 
commutation cash certificate issued October 10, 1913. 

A motion for reconsideration of the case was filed by the Solicitor 
for the Department of Agriculture. Upon consideration thereof the 
Department, September 24, 1914, reversed its decision of August 
29, 1913, and directed the cancallation of the entry. A further 
petition for the exercise of supervisory authority, to the end that the 
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entry may be sustained and patented, was filed on behalf of the entry- 
man October 4,1914. J 

The facts in the case, as found from the entryman’s final proof 
and from the evidence given at the hearing, are substantially as fol¬ 
lows: claimant settled upon the tract during September, 1902, and 
remained two or three weeks. He was then absent until January, 
1903, when he returned and remained until the following July. In 
July, 1903, he secured employment at a lumber mill 40 or 50 miles 
distant from the land and continued to work at that place until the 
date of hearing May 31, 1911. He states that he was on the land 
in November, 1903; April or May, 1904; November, 1904; April 
or May 1905, and November, 1905, for from two weeks to a 
27 month or more on each occasion. He lived upon the land 
continuously from May, 1906 to August, 1907. 

The land in controversy contains about 4,000,000 feet of timber, 
chiefly Douglass fir, with cedar and pine. No real or substantial 
cultivation appears to have been performed upon the claim, the area 
cleared being estimated at less than 2 acres, upon which some vege¬ 
tables were grown, either by the entryman or by persons employed 
by him, the area so cultivated being estimated at from half an acre 
to 1.33 acres. The other improvements upon the land at date of 
hearing consisted of a 3-room house, apparently unfurnished, a barn, 
and about 65 rods of picket fence. 

The proclamation of the President creating the national forest 
contains the following clause; 

Excepting from the force and effect of this proclamation all lands 
which may have been, prior to the date hereof, embraced in any legal 
entry or covered by any lawful filing duly of record in the proper 
United States land office, or upon which any valid settlement has 
been made pursuant to law, and the statutory period within which to 
make entry or filing of record has not expired: Provided, That this 
exception shall not continue to apply to any particular tract of land 
unless the entryman, settler, or claimant continues to comply with 
the law under which the entry, filing, or settlement was made. 

Departmental decision of September 23, 1914, which directed the 
cancellation of Hoglund’s entry, cited this proclamation, and after 
describing the nature and extent of Hoglund’s alleged residence, 
held: 

Commutation proof cannot be allowed as to lands within a national 
forest where the law as to homestead entries was not being complied 
with when the reservation was created, because the Government has 
the right to the land as a reservation, if it is found that the law was 
not being complied with when the reservation was created. The 
reservation of the lands by the Government is effective as against 
those who have not complied with the conditions of the homestead 
law. Commutation as to forest lands cannot cure defects inherent in 
the claim at the time the reservation was made. It is the Govern¬ 
ment’s policy to withdraw all lands which at the time of withdrawal 
are properly subject to attack for failure to comply with the law. 
Therefore no new rights are acquired after the date of reservation. 




3—2875a 
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Commutation is only a waiver of certain conditions named 

28 by the Government and the substitution of others. Where 
the land is withdrawn by the Government prior to the be¬ 
ginning of the commutation period, proof must be made that at the 
date of withdrawal the homestead law was being complied with by 
the entryman. This is necessarily so because the right to commute 
can only be conceded if the Government's right to the land as a part 
of the reservation did not attach. 

The petition now before the Department contends that the evi¬ 
dence shows good faith and compliance with the law by the entry- 
man, and (1) that claimant is entitled to a patent for the land under 
the proviso to section 7 of the act of March 3, 1891 (26 Stat., 1095), 
for the reason that more than two years elapsed after the issuance of 
receiver's receipt on the final entry, dated August 6, 1907, before the 
ordering of the hearing on the forest officer’s report; (2) that be¬ 
cause of the existence of claimant's uncancelled homestead entry the 
withdrawal for forestry purposes never attached to the land, and (3) 
that claimant's entry being a valid appropriation of the land prior 
to the order of withdrawal, the right to commute was secured, which 
was not effected by the inclusion of the lands within a national 
forest. 

The case of Jacob A. Harris (42 L. D., 611) is cited in support of 
the contention that the entry is confirmed. 

Upon a careful consideration of the record in the case, the Depart¬ 
ment must conclude, as already found in its decisions of May 13, and 
July 15, 1913, that at the date of the proclamation of the President, 
May 6, 1905, creating the Klamath National Forest, Hoglund was 
not and had not been complying with the requirements of the home¬ 
stead law. Prior to that time and until May, 1906, his connection 
with the land was maintained through temporary visits of from two 
weeks to a month in extent, at very infrequent intervals, the small 
amount of cultivation in the garden during this period hav- 

29 ing been carried on during entryman’s absence by his neigh¬ 
bors. In other words, up to May, 1906, entryman's claim to 

the land was in the form of mere visits at such intervals as to pre¬ 
clude the idea that he was making the land his home and as to sup¬ 
port the contention that they were visits merely for the purpose of 
holding the land and preventing contest thereagainst. 

The proclamation already quoted undertook to protect from the 
operation of the withdrawal lands included in a legal entry or em¬ 
braced in a valid settlement, but expressly provided that this protec¬ 
tion should not— 

continue to apply to any particular tract of land unless the entry- 
man, settler, or claimant continues to comply with the law under 
which the entry, filing or selection was made. 

It is clear from the evidence, as already stated, that Mr. Hoglund 
was not complying with the provisions of the homestead law at and 
prior to May 6, 1905, and that he therefore could not continue to 
comply with such law. His compliance with the letter of the home¬ 
stead statute began a year later, May, 1906, and as stated, continued 
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until August, 1907. It was then too late, however, to cure the de¬ 
fault existing at the date of the withdrawal of the land for a public 
use, and under the law and the terms of the proclamation the reserva¬ 
tion had attached. 


The action of the Department, August 29, 1913, in granting Hog- 
lund’s petition and permitting commutation was an attempt to ex¬ 
tend to him equitable consideration and overlooked the fact that 
under the proclamation of May 6, 1905, withdrawal had, under the 
facts, barred such action. This equitable consideration, while de¬ 
signed to extend liberal treatment to Hoglund, did not and could not 
annul or modify the legal effect of the withdrawal for the national 
forest, and the commutation proof submitted and the certificate 
30 issued under said order, October 10, 1913, did not validate 
or confirm the claim as against the attachment of the reserva¬ 
tion for public use. 

As previously stated, the entry was ordered cancelled by depart¬ 
mental decision of May 13, 1913, on appeal, by decision on rehearing 


of July 15, 1913, and upon petition for the exercise of a supervisory 
authority by decision of September 24, 1914; and the act of March 
3, 1891, supra, section 7, was not invoked by the entryman, but is for 
the first time plead in the petition now before me. Said statute is 
not operative in this case, because the withdrawal for public use as a 
national forest attached to the land May 6, 1905, at a time when 
entryman was not complying with the law, prior to the issuance of 
receiver’s receipt and certificate upon the final proof offered August 
1, 1907, and, as stated, final action ordering the cancellation of the 
entry has heretofore been entered by the Department. 

The reinstatement of the proof, certificate, and receipt is barred 
by the President’s proclamation of May 6, 1905, supra, and by the 
provisions of administrative rule of March 4, 1914 (43 L. D., 165). 
The allowance of the commutation proof, as already explained, was 
an attempt at equitable consideration and not recognition of legal 
right in the entryman, and can not be construed or held to validate 
the entry and proof in the face of the withdrawal for public purposes 
at a time when the entryman had not been and was not complying 
with the provisions of the homestead law. 

The petition is accordingly denied, first, because claimant’s entry 
and his acts thereunder were not a valid appropriation of the land 
at and prior to the proclamation withdrawing same; second, because 
under the express terms of said proclamation the land was, on 
31 May 6, 1905, withdrawn for national forest purposes, and 
entryman could not, by subsequent attempts designed to. com¬ 
ply with the requirements of the homestead law, revive his claim in 
the face of the withdrawal, and third, because the entry is not con¬ 
firmed by the proviso to section 7 of the act of March 3, 1891, supra. 
The homestead entry will be cancelled as directed in departmental 

decision of September 23, 1914. 

(Signed) FRANKLIN K. LANE, 

v 6 Secretary. 
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Exhibit No. 6. 

Department of the Interior, 

General Land Office, 
Washington, April 21, 1915. 

In re United States 
vs. 

SVAN HoGLUND. 

Involving H. E. No. 4793 and C. C. No. 01401, Klamath National 

Forest. 

Mr. Bynum E. Hinton, Munsey Building, Washington, D. C. 

Sir: Your appearance having been filed in the above-entitled case 
for entrymn, you are hereby notified that, pursuant to departmental 
decision of April 20, 1915, (copy inclosed) denying entry man’s mo¬ 
tion for exercise of supervisory authority, the original and cash 
. entries herein involved and above described have this day 
32 been cancelled and the case has been closed. 

Very respectfully, 

(Signed) ‘ C. M. BRUCE, 

Assistant Commissioner. 


Rule to Show Cause. 

Filed April 27, 1915. 

******* 

Upon consideration of the petition filed in the above entitled 
cause, it is by the Court this 27th day of April, 1915, 

Ordered, That the defendant, Franklin K. Lane, Secretary of the 
Interior, be and he is hereby required to show cause, if any he has, 
on the 1st day of May, 1915, at 9:30 o’clock A. M. why the writ 
of mandamus should not issue as in said petition prayed, provided 
that a copy of this order be served upon said defendant by or before 
the 27th day of April, 1915. 

ASHLEY M. GOULD, Justice. 


Marshal's Return. 

Copy of the within Rule served personally on Franklin K. Lane, 
Secretary of the Interior April 27, 1915. 

MAURICE SPLAIN, 

U . S . Marshal . 

R. 
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Answer. 

Filed May 15, 1915. 

******* 

Comes now Franklin K. Lane, Secretary of the Interior, re¬ 
spondent in the above-entitled cause, and for return to the 

33 rule to show cause why mandamus should not issue as prayed 
in relator’s petition, says: 

1. He admits the averments of paragraph 1. 

2. Answering the averments of paragraph 2, he denies the plain¬ 
tiff on July 1, 1902, made settlement upon the described lands or 
any part thereof, but admits that on, to wit, July 26, 1902, relator 
made formal application to make homestead entry but denies that 
there was then or thereafter prior to the withdrawal of said lands 
for forest purposes any valid settlement thereon of the lands described 
in said paragraph. Respondent admits that thereafter, to wit, on 
August 6, 1907, receiver’s receipt on final entry, as well as register’s 
certificate, issued to him, upon making and submission of final proof 
as therein alleged; but he denies the allegation that for a period of 
more than five years after date of entry, to wit, July 26, 1902, re¬ 
lator made said tract so entered his only home, and that his residence 
thereon for that period was continuous; but on the contrary he states 
that when in due and regular course the matter of relator’s com¬ 
pliance with the homestead laws came on to be heard before your 
respondent, in the manner hereinafter more particularly set forth, 
it was found as a fact and so determined from the evidence adduced 
by the respondent, in the exercise of his judgment and discretion as 
the head of the land department, that relator’s alleged residence upon 
said tract, prior to May, 1906, was in the nature of occasional visits 
and that it was not such residence as the homestead law contemplates 
and requires; and he pleads the fact to be that at no time prior to 
May, 1906, did relator actually reside upon and cultivate the tract 
entered as aforesaid by him within the meaning and requirements of 

the provisions of the homestead law. And save as to the effect 

34 herein admitted, he denies the allegations of said paragraph 2. 

3. Answering the allegations of paragraph 3, he says that 
he is advised that the same amount to mere conclusions of law 
which he need not answer; but he says that as a matter of fact on 
November 12, 1908, a deputy forest supervisor did file a charge 
against the integrity of relator’s entry, protesting that relator had 
not established a residence upon his said entry and had not cultivated 
said land; and that said protest against the relator’s entry was duly 
transmitted to and was filed in the General Land Office May 29, 
1909, and was the basis on which subsequent proceedings, culmi¬ 
nating in the cancellation of said entry, rested, as hereinafter is 
more specifically set forth; and he further avers that said protest 
so filed by said forest supervisor was filed within two years from the 
date of the issuance of the receiver’s receipt and was pending against 
the validity of relator’s entry at the end of said two year period. 
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4. Respondent denies the allegation of paragraph 4 that relator’s 
rights were unquestioned by the United States or any person until 
April 19, 1910, but admits that the inquiry into relator’s residence 
upon the land in question was based upon the adverse report of the 
forest supervisor as in the last preceding paragraph of this return 
set forth and also admits that the lands involved were by President’s 
Proclamation of date May 6, 1905, brought within the exterior limits 
of and became a part of the Klamath National Forest. 

5-6. While admitting generally the allegations of paragraphs 5 
and 6, respondent states the facts to be that relator’s rights under 
the receiver’s receipt and the register’s certificate on final entry were 
questioned by the forest supervisor, as hereinbefore more particularly 
appears, and that in consequence thereof charges were formulated in 
the General Land Office against relator’s entry, that after due 
35 notice thereof to relator, relator filed his answer to said 
charges and applied for a hearing “to determine the truth 
of said charge made as aforesaid by said officer of the forest service 
and this (i. e., entryman’s) answer”; that hearing so requested by 
the relator was duly ordered and the cause came on to be heard before 
the Judge of the Superior Court for the County of Del Norte, in the 
State of California, thereunto duly authorized by the register and 
receiver to take the evidence; that said hearing commenced on May 
31, 1911, the relator being represented by counsel who examined and 
cross-examined the witnesses presented; that relator himself was 
present and testified in his own behalf; that thereafter and on various 
dates depositions were taken in the cause at the caption of all of 
which relator appeared by bis attorney; and on July 28, 1911, the 
case came on finally to be heard by the register and receiver; that at 
no time during the progress of the hearings as aforesaid did relator 
in any way except to or question the jurisdiction of the local land 
officers, but on the contrary submitted the case for decision after 
his demurrer to the sufficiency of the evidence had been overruled 
by said register and receiver; that after thus having accorded due 
process of law to the relator, the register and receiver rendered the 
decision alleged in said paragraph 5, which decision was affirmed by 
the Commissioner of the General Land Office in the decision referred 
to in paragraph 6. But, he further avers that the findings of fact 
by the register and receiver and by the Commissioner of the General 
Land Office as to relator’s actual residence on said land prior to May, 
1906, do not in law, as your respondent held and decided when the 
validity of relator’s homestead entry came before him for final review 
and determination, show a compliance with the requirements of the 
homestead law. 

36 7. He admits generally the averments of paragraph 7 with 

this qualification: That when the correctness of the decisions 
referred to in paragraphs 5 and 6 came on for review before the 
Secretary of the Interior, as the head and ultimate authority of the 
land department, said decision of the Commissioner of the General 
Land Office was reversed and it was held and decided by the Secretary 
of the Interior upon consideration of all the evidence adduced in the 
case, both that offered against claimant and that produced in his be- 
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half, that he had not complied with the homestead law and was not 
entitled to a patent for said land and that the entry should he can¬ 
celled; wherefore relator’s entry was held for cancellation on May 13, 
1913, which decision was adhered to on motion for rehearing on July 
15, 1913, on the ground that relator had failed to comply with the re¬ 
quirements of the homestead law in respect to residence, especially 
prior to May, 1906; but that thereafter, as averred in said paragraph 
7 the matter again came before the Secretary on a petition for the 
exercise of supervisory authority, resulting in the decision set forth 
in relator’s petition and marked as his Exhibit No. 3. 

8. lie admits the allegations of paragraph 9 to the extent that the 
same set forth the fact that relator made commutation proof as 
averred; but he avers that the same constituted a waiver and abandon¬ 
ment of any alleged rights such as relator, in said paragraph, claims 
were not waived by him. 

9. Aside from relator’s conclusion that no contest or protest was 
filed against his entry within two years following the issuance of 
receiver’s receipt, which respondent denies, he admits the allegations 

of paragraph 9. 

37 10. Respondent admits the averments in paragraph 10 as 

to the filing on October 4, 1914, of petition for the exercise of 
supervisory power of the Department and the action taken thereon; 
but as to whether said petition was filed because of previous favorable 
decision in relator’s favor and because no definite ruling had been 
made upon relator’s right to a patent under the proviso to section 7 
of the act of March 3, 1891, he has no knowledge and no informa¬ 
tion other than as averred by relator; but he states the fact to be that 
at no time and at no stage of the proceedings prior to the filing of the 
petition for supervisory authority aforesaid, October 4, 1914, had 
relator ever invoked said act of March 3, 1891, or asked any ruling 
in regard thereto or questioned in anywise the jurisdiction, authority, 
and right of the Secretary of the Interior to enquire into and decide 
the question of whether relator had in good faith complied with the 
homestead laws, and especially as to whether he was at and prior 
to the forest withdrawal complying with said homestead law. 

11. And for further and complete answer to the rule, respondent 
avers that on January 23, 1904, the President of the United States, 
acting under authority by law vested in him, temporarily withdrew 
certain lands for a forest reservation, and that the land claimed by 
relator was situate within the outboundaries of the land so withdrawn; 
that on May 6,1905, the President by proclamation included the tract 
so withdrawn in the Klamath National Forest; that the said proclama¬ 
tion contained the following provision: 

Excepting from the force and effect of this proclamation all lands 
which may have been, prior to the date hereof, embraced in any 
legal entry or covered by any lawful filing duly of record in the proper 
United States land office, or upon which any valid settlement has 
been made pursuant to law, and the statutory period within which 
to make entry or filing of record has not expired: Provided, That 
this exception shall not continue to apply to any particular tract 
of land unless the entryman, settler, or claimant continues to com- 
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ply with the law under which the entry, filing, or settlement was 
made. 

4 hat on said date, to wit, May 6, 1905, the relator was not 
complying with the law under which his entry was made, and 
thereafter until May, 1906, did not continue to comply with said 
law; and that at no time prior to the date of the President’s Proclama¬ 
tion creating said forest, to wit, May 6, 1905, had there ever been 
any compliance by relator with the homestead law; that in con¬ 
sequence of said failure and want of compliance with the require¬ 
ments of the homestead law and by operation of the terms of the 
proclamation making said withdrawal and creating said forest re¬ 
serve, relator s entry and all right in him thereunder became ex¬ 
tinguished and destroyed and the land became embraced in the with¬ 
drawal for forestry purposes and thereupon became a part of said 
national forest, and unappropriable under the homestead laws, ex¬ 
cept in the special manner prescribed by the act of June 11, 1906 
(34 Stat., 233); that upon becoming a part of said national forest, 
the jurisdiction of the Department of the Interior to dispose of said 
land under the homestead law, except as by the last above-cited act 
of Congress specially provided, ceased, and all acts and deeds there¬ 
after undertaken or performed bv any officer of the Department of 
the Interior attempting to dispose of said land to the relator as public 
land of the United States available for disposition under the home¬ 
stead law were undertaken and performed without jurisdiction and 
authority of law and were void and to be held for naught; that the 
lands embraced in this action are now and at all times, since May 
6, 1905, have been a part of the stud Klamath National Forest and 
the Secretary of the Interior is now and has been since said date 
without any rightful authority to dispose of same under the home¬ 
stead laws to the relator or to issue him any patent therefor. 

39 Wherefore, having made complete answer to the rule to 

show cause, he prays that the same may be discharged, that 
the petition herein filed be dismissed with his reasonable costs, and 
that he be permitted to go hence without day. 

FRANKLIN K. LANE, 

Secretary of the Interior. 

PRESTON C. WEST. 

Solicitor for the Department of the Inteinor. 

C. EDWARD WRIGHT, 

Assistant Attorney. 

District of Columbia, ss: 

Franklin K. Lane, Secretary of the Interior, being first duly sworn, 
says that he has read over the foregoing answer by him subscribed 
and know T s the contents thereof; that the matters and things therein 
set forth he is informed are true and he !>elieves them to be true. 

FRANKLIN K. LANE, 

Secretary of the Interior. 





SVAN HOGLUND VS. FRANKLIN K. LANE, ETC. 


25 


Subscribed and sworn to this 14" of May, 1915. 

Before me. 

[seal.] W! BERTRAND ACKER, 

Notary Public in and for the District of Columbia. 


Joinder of Issue. 

Filed June 4, 1915. 

******* 

Now comes the relator, by his attorneys, and joins issue upon the 
respondent’s return to the rule to show cause in the above entitled 
action. 

B. E. HINTON, 

F. W. CLEMENTS, 
Attorneys for Relator. 


40 Agreed Statement of Facts. 

Filed July 9, 1915. 

******* 

The above-entitled cause coming on to be heard by the court on 
relator’s joinder of issue of respondent’s return to the rule to show 
cause, it is hereby stipulated and agreed that the following statement 
of facts is to be taken as true the same as if each fact was introduced 
and proved in evidence. 

L 

That on July 26, 1902, Svan Hoglund duly made entry under the 
homestead law, for the N. E. y 4 of S. E. *4 and fractional S. E. % 
of N. E. % of Sec. 34, and the N. of S. W. *4 and fractional S. W. 
X A of N. W. *4 of Sec. 35, 19 N., R. 4 E., Humboldt Meridian, Eu¬ 
reka land district, State of California. 

H. 

That thereafter, to-wit, on August 1, 1907, after due notice by 
publication, the said Svan Hoglund made and submitted final proof 
upon said entry, which proof was accepted by the local land officers, 
and on August 6, 1907, receiver’s receipt on final entry and register’s 
certificate were issued to him upon said entry. 

m. 

That the land described in paragraph I hereof, and being the 
land here in controversy, was within the exterior limits of a tract 
of land withdrawn temporarily for national forest purposes by Execu¬ 
tive order dated January 23, 1904, and was brought within the 
exterior limits of the Klamath National Forest by proclamation of 
the President, dated May 6, 1905 (34 Stat, 3001). 

4—2875a 
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IV. 

That under date of November 12, 1908, a deputy Forest 
Supervisor made a report upon said entry in words and 
figures as follows: 

United States Department of Agriculture. 

Forest Service. 

Report on Agricultural Settlement. 

Siskiyou National Forest, California. 

Eureka, California, Land District. 

1. Location of settlement or farm: N. E. % S. E. *4 & Frac. S. E. 

y* N. E. y 4 Sec. 34, and N. V 2 S. W. V 4 and Frac. S. W. Va 
N. W. 14 Sec. 35, T. 19 N., R. 4 E., Humbol-t Mer. 

2. Name of present claimant or owner: Svan Hogland, Address 

of present claimant or owner: 

Wakefield, California. 

3. If claimant lias a family, of what members does it consist? 

Single. 

4. Is the land patented or held as a homestead or other entry, 

mining claim, or simply as a squatter location? Give num¬ 
ber of entry: 

Homestead entry No. 4793. 

5. Description of dwelling and other buildings, giving size, ma¬ 

terials of which built, and numl>er of rooms in dwelling: 
House 12 x 24 ft. built of rough lumber, shake roof, probable 
value $100 three rooms. Barn built of rough lumber 14 x 20' 
shake roof probable value $50. ’ 

6. How much of the land is suited to tilling? Probably 15 acres 

if cleared. 

Acres of land under plow: About 3 acres. Acres of land 
under fence, and kind of fence: 3 acres. 

Acres of land under ditch: None. 

Acres of land slashed:-. 

7. Were any or all of the improvements built by present claimant? 

How much of the land was plowed, slashed, ditched, or 
fenced by present claimant? -. 

8. What does claimant raise on the land? 

Small amount of hay and vegetables. 

How much was raised the past season? 

V 2 ton of hay and 600 lbs. potatoes. 

What area has been cultivated, and in what vears? 

About 2 acres, last two or three years. 

9. Number of acres of timberland on the claim- 124 acres 

Estimated number of feet of timber in board measure 
and approximate value: 4,000,000 ft B. M 
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How much, if any, timber has been cut? 

* None except small amount for fencing. 

For what purpose cut? Improvements. 

By whom cut? Claimant. Date of cutting: 1902. 

If cut for cultivation, has the ground where the timber 
stood been cultivated, and how cultivated? No timber 
cut except for building purposes. 

If cut for improvements, how much of the timber cut was 

put into improvement on the claim? Yes. 

Has claimant sold or negotiated for the sale of any timber? 

No. 

10. Live stock owned by claimant: 

Number of cattle: None. 

Number of horses: None. 

Number of sheep: “ 

Number of goats: “ 

42 Does his stock graze on the claim at large, or in an en¬ 
closure? -. 

If grazed on public land within the National Forest, has 
permit been obtained? -. 

11. Date claimant settled on this land: June 1902. 

Date claimant filed on this land: July 26, 1902. 

Date claimant established actual residence on this land: 
June 1902. 

State whether claimant has lived continuously on land, or 
only at certain times: Claimant has lived only at cer¬ 
tain times upon the land, going away to work for wages 
four or five months at a time. 

Give dates and duration of and reasons for absences and 
report if family remained on land during such absence. 
• 

Give source of information: Could not ascertain dates of 
absences, but Alfred Peterson, Waldo, Ore. states that 
claimant has been upon the claim but very little, hav¬ 
ing hired most of the improvements done. 

What evidence of residence, such as cultivation or presence 
of farming implements or household furniture, were 
found by Forest officers? No farming implements or 
household furniture. No cultivation bv claimant, has 
hired Alfred Peterson, Waldo, Ore. to seed about 2 acres 
to hay and plant a few potatoes for the past four years. 

12. Is the claim used in any way for trade or business? -. 

13. Ascertain, if possible, whether this claimant has ever made a 

homestead entry elsewhere; if so, state where, and whether 
it has been perfected or abandoned; does he own over 160 
acres of land? Claimant made H. E. in Wilas County, Wis¬ 
consin, about 8 years ago but abandoned the same. 

14. Has claim been sold or mortgaged? No record of any transfer 

or mortgage. 

15. If this claim or entrv is believed to have been made at the 

instance or in the interest of any others, or believed to be 
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in any way fraudulent, give name, residence, and postoffice 
address of reliable witnesses and abstract of their testimony: 
No testimony. 

16. For what purpose is the land most valuable? Timber. 

17. Date Forest officer examined this claim: Oct. 10, 1908. 

18. Opinion of Forest officer concerning the good faith of claimant, 

and reason for such opinion: This claim was undoubtedly 
taken for the timber that is upon it. Claimant works in a 
logging camp near Crescent City, Cal. for a livelihood and 
has never made any part of his living from claim. 

19. Is land used for any purpose not contemplated by law. 

20. Recommendation as to action that should be taken: This claim 

should be cancelled on account of non-residence and lack of 
43 cultivation. 

Dated at Grants Pass Ore. 11/12, 1908. 

HUGH M. GUTHRIE, 

Deputy Forest Supervisor. 

Approved Nov. 13, 1908. 

MILTON J. ANDERSON, 

Forest Supervisor. 

V. 

That said report was duly transmitted by the District Forester, 
within whose district the said land was situated, to the Commissioner 
of the General Land Office where the same was received on Mav 29, 

-i nr\r\ J 


That as a result of said rei>ort. the Commissioner of the General 
Land Office, on April 19, 1910, ordered proceedings against said 
entry; that on May 5, 1910. process issued against relator in words 
and figures as follows: 


Department of the Interior, 

United States Land Office, 
Eureka, California, May 5, 1910. 

Mr. Svan Hoglund, Deering, Oregon: 

By authority of General Land Office letter “P” of April 19, 1910, 
you are hereby notified that an officer of the Forest Sendee has filed 
the following charges against the validity of your Homestead Entrv 
No. 4793, made July 26, 1902 for S. E. V 4 N. E. %, Sec. 34, N. V 2 
S. W. y 4 , and fractional S. W. y 4 N. W. y 4 , Sec. 35, T. 19 N., R. 4 
E., Humboldt Meridian, to wit: 

1. That entryman did not establish and maintain residence on 
the land. 

You are notified that if you fail to file in this office, within thirty 
days of date of sendee of this notice, a written or printed answer, 
under oath, denying each of said charges, or showing a state of facts 
rendering said charges immaterial, and applying for a hearing to 
determine the truth of said charges and answer, or if you fail to 
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appear at a hearing applied for, your said above entry or claim will 
be rejected, and, if of record, will be canceled. 

Very respectfully, 

DAVID J. GIRARD, Register . 

If you deny the charges, make denial affidavit in triplicate. 

44 That thereafter, and under date of May 21, 1910, relator 
made his sworn denial of said charges and applied for a hear¬ 
ing “to determine the truth of said charge made as aforesaid by said 
officer of the forest service and this (i. e., the relator’s) answer”; 
that on March 27, 1911, order issued out of the local land office at 
Eureka, California, setting said cause for hearing, on May 31, 1911, 
before the Judge of the Superior Court for the County of Del Norte, 
California, and for final hearing before the register and receiver 
on June 28, 1911; that said cause duly came on to be heard and 
evidence was taken before said Judge at hearings commencing on 
said May 31, 1911; that at these hearings relator was represented by 
counsel who examined and cross examined the witnesses; that re¬ 
lator himself was present and testified in his own behalf ; that there¬ 
after and on various dates depositions were taken at the caption 
of which relator appeared by his attorney; and that on July 28, 
1911, the cause came on finally to be heard by said register and re¬ 
ceiver ; that relator then and there demurred to the sufficiency of the 
evidence to sustain the charge that entryman did not establish and 
maintain residence on the land, hut at no time during the progress 
of the case before said local officers, excepted to the jurisdiction of 
said officers; that said demurrers to the sufficiency of the evidence 
having been overruled, the said register and receiver proceeded to 
judgment in the cause and on November 28, 1911, rendered their 
decision therein in words and figures as set forth in relator’s Ex¬ 
hibit No. 1, and which is made a part of this statement the same 
as if set forth in full herein; that thereafter and pursuant to the re¬ 
quirement of the rules and regulations of the Land Depart- 

45 ment in that behalf obtaining, said decision came on for re¬ 
view by the Commissioner of the General Land Office, and 

said Commissioner on July 16, 1912, rendered his decision affirm¬ 
ing said decision of said register and receiver, in words and figures 
as set forth in relator’s Exhibit No. 2, and which is made a part of 
this statement the same as is set forth in full herein; that thereafter 
on an appeal taken in that behalf by the Solicitor for the Depart¬ 
ment of Agriculture, the decision of the Commissioner of the Gen¬ 
eral Land Office aforesaid came on for review by the Secretary of 
the Interior, and on May 13, 1913, in a decision signed by the 
Assistant Secretary of the Department of the Interior, the said de¬ 
cision of the Commissioner of the General Land Office was reversed; 
the said decision of May 13, 1913, being in words and figures as 
follows: 
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Department of the Interior, 

Washingon. 

May 13, 1913. 

“RJ’ 

D-22240. 

Eureka 01401. 

Ex Parte: Svan Hoglund. 

Proceedings Dismissed. 

Reversed. 

Appeal from the General Land Office. 

The Solicitor of the Department of Agriculture has filed an ap¬ 
peal from the decision of the Commissioner of the General Land 
Office, dated July 16, 1912, affirming the action of the local officers 
and dismissing the proceedings instituted by the Government against 
the homestead entry, made on July 26, 1902, by Svan Hoglund, 
for the N. E. Vi S'. E. Vi and fractional S. E. Vi N. E. Vi, Sec. 34, 
and N. V 2 S. W. Vi and fractional S. W. V 4 N. W. Vi, Sec. 35, T. 
19 N., R. 4 E., H. M. Eureka, California, land district. 

The Commissioner’s decision contains a full statement of the 
testimony submitted at the hearings in this case, as well as of the 
record facts pertaining to the entry of which the following are the 
controlling considerations. 

The land involved herein was included in the Klamath Forest 
Reserve, on May 6, 1905 (34 Stat., 3001), subject to the following 
exception: 

“Excepting from the force and effect of this proclamation all 
lands which may have been, prior to the date thereof, em- 
46 braced in any legal entry or covered by any lawful filing 
duly of record in the proper United States land office upon 
which any valid settlement has been made, pursuant to law, and 
the statutory period within which to make entry or filing of record 
has not expired; Provided, That this exception shall not continue 
to apply to any particular tract of land, unless the entryman, settler, 
or claimant continues to comply with the law under which the entry, 
filing or settlement was made.” 

The land in controversy contains about 4,000,000 feet of timber, 
chiefly Douglas fir. with cedar and pine; the claimant alleged that 
he settled on the tract during September, 1902, and remained two 
or three weeks. He returned to the land during January, 1903, 
and remained until July following. During July, 1903, he secured 
employment at a lumber mill, forty or fifty miles from the land, 
and continued to work for said mill until the date of the hearing. 
According to his own statement, he was on the land in November, 
1903; April or May, 1904; November, 1904; April or May, 1905, 
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and November, 1905, for from two weeks to a month or more on 
each occasion. He lived on the land continuously from May, 1906, 
until August, 1907, when he submitted proof. Final certificate 
was issued to him on August 6, 1907. His cultivation of the tract 
consisted of the raising of a garden each year, of one-half acre or 
less. 

From the above, it clearly appears that the defendant has not 
complied with the law, as to residence and cultivation of the land; 
that his alleged residence upon the tract, prior to the late of his 
entry and until May, 1906, was in the nature of occasional visits, 
and that the withdrawal for forestry purposes, under the terms of 
the proclamation, has attached. 

The decision appealed from is, accordinglv, reversed and the entry 
canceled. 

LEWIS C. LAYLIN, 

Assistant Secretary. 

that thereafter relator filed motion for rehearing therein, which 
motion was denied by the Department on July 15, 1913; that there¬ 
after, however, relator filed a petition for the exercise of supervisory 
authority, which was allowed by the decision of the First Assistant 
Secretary, rendered on August 29, 1913, in the words and figures 
as set forth in relator’s Exhibit No. 3, and which is made a part 
of this statement the same as if set forth in full herein. 

vn. 

That following said decision of August 29, 1913, relator in furw 
therance of said decision, made payment of One Hundred and Sixty- 
eight Dollars and twenty-five cents ($168.25), under sec- 
47 tion 2301 of the Revised Statutes of the United States, on 
which certification of purchase was issued to him for the 
above-described land, October 10, 1913. 

VHI. 

That thereafter and on application in that behalf made by the 
Solicitor for the Department of Agriculture, the Secretary of the 
Interior personally considered the decision of August 29, 1913, 
aforesaid, and on September 23, 1914, rendered a decision in words 
and figures as set forth in relator’s Exhibit No/ 4, and which is 
made a part of this statement the same as if set forth in full herein. 

IX. 

That thereafter relator, on October 4, 1914, filed a petition for 
the exercise of supervisory authority to the end that his entry might 
be sustained and passed to patent, and in April 20, 1915, said peti¬ 
tion was denied by the Secretary in a decision in words and figures 
as set forth in relator’s Exhibit No. 5, and notice of cancellation 
was duly mailed to relator’s attorney of record in words and figures 
as set forth in relator’s Exhibit No. 6; both of which exhibits are 
made a part of this statement the same as if set forth in full herein. 
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That it is agreed that on the hearing of this cause, either party 
may be heard respecting the relevancy or materiality of any par¬ 
ticular fact or facts appearing in this statement 

B. E. HINTON, 

F. W. CLEMENTS, 

Attorneys for Relator. 
PRESTON C. WEST, 

Solicitor for the Department of the Interior. 

C. EDWARD WRIGHT, 

Assistant Attorney. 

Attorneys for Respondent. 

48 Supreme Court of the District of Columbia. 

Friday, July 16th, 1915. 

Session resumed pursuant to adjournment, Hon. Wendell P. 
Stafford, Justice presiding. 

****** * 

This cause came on to be heard upon the petition, the rule to 
show cause issued, the answer to said rule and the agreed statement 
of facts filed herein, and after argument thereon by attorneys ot 
record for the respective parties, was submitted to the court. 

Upon consideration whereof, it is considered that the said rule to 
show cause, be and the same is hereby discharged, and the petition 
dismissed, and further that the defendant recover of the petitioner 
his costs of defense and have execution thereof. 

From the foregoing, the petitioner by his attorneys of record, in 
open court, notes an appeal to the Court of Appeals; whereupon^ the 
penalty of a bond for costs is hereby fixed in the sum of One Hun¬ 
dred Dollars ($100.00) with leave to deposit Fifty Dollars, ($50.00) 
with the clerk in lieu of such bond. 

Memorandum. 

August 6, 1915.—Appeal Bond approved and filed. 

Assignment of Errors. 

Filed August 27, 1915. 

* * * * * • * * 

Errors assigned by the appellant herein, are as follows, to wit: 

I. 

That the Supreme Court of the District of Columbia erred in fail¬ 
ing to find and hold that as there was no protest or contest 
49 instituted against the final homestead entry of the plaintiff 
within two years following the issuance of the Recorder s Re- 
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ceipt on plaintiff’s final entry, that said entry was confirmed by the 
proviso to Section 7, of the Act of March 3, 1891 (26 Stats., 1095), 
and that therefore, there remained but the ministerial duty on the 
part of the defendant to patent the said entry as by law provided. 

II. 

That the Supreme Court of the District of Columbia erred in not 
finding and holding that the act of the defendant in ordering the 
cancellation of the plaintiff’s said confirmed final homestead entry, 
was in violation of law, arbitrary, unusual, and without legal sig¬ 
nificance. 

III. 

That the Supreme Court of the District of Columbia erred in 
dismissing plaintiff’s bill and discharging the rule thereon, and in 
failing to grant to the plaintiff relief as prayed for as against the un¬ 
lawful, unusual and arbitrary act of the defendant in refusing to 
patent the land to the plaintiff under his said confirmed homestead 
entry, as by law provided. 

B. E. HINTON, 

F. W. CLEMENTS, 
Attorneys for Relator. 

Designation of Record. 

Filed August 27, 1915. 

******* 

For the purposes of the appeal prayed and allowed herein on the 
16th day of July, 1915, the Clerk will please prepare the transcript 
of records including therein the following: 

50 1. Petition for Writ of Mandamus, including all Exhibits. 

2. Rule to Show Cause. 

3. Answer of Respondent to petition and rule. 

4. Agreed statement of Facts. 

5. Memorandum of judgment discharging Rule and dismissing 
petition. 

6. Memorandum of Appeal bond. 

7. Assignment of errors. 

8. This designation. 

B. E. HINTON, 

F. W. CLEMENTS, 
Attorneys for Relator. 

51 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 50 
5—2875a 




34 


SVAN HOGLUND VS. FRANKLIN K. LANE, ETC. 


both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 57974 at Law, wherein Svan 
Hoglund is Plaintiff* and Franklin K. Lane, Secretary of the Interior, 
is Defendant, as the same remains upon the files and of record in said 
Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District 
this 14th day of September, 1915. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2875. Svan Hoglund, appellant, vs. Franklin K. Lane, Secretary 
of the Interior. Court of Appeals, District of Columbia. Filed Sen. 
20, 1915. Henry W. Hodges, clerk. 
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